NTSB Order No.
EM 128

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 15th day of Novenber, 1985
JAMES S. CGRACEY, Commandant United States Coast Cuard,

VS.
WOODROW W STUMES, Appel | ant .
Docket ME-116

ORDER GRANTI NG MOTI ON TO DI SM SS

The Coast Guard has noved to dismss the instant appeal on the
ground that the notice of appeal filed by appellant was untinely
under Rule 5(a) of the Board's "Rules of Procedure for Merchant
Mari ne appeal s from Deci sions of the Coormandant, U.S. Coast Cuard,"”
49 CFR 825.5(a).! Appellant, by counsel, has filed an answer
opposi ng the notion. For the reasons that follow the notion to
dism ss will be granted.

By notice of appeal filed July 10, 1985, appellant indicated
his intent to appeal a decision of the Vice Commandant (acting
del egation in Appeal No. 2391) That "was served upon counsel for
M. Stunmes on June 24, 1985."2? The notice requested and extension

'Rul e 5(a) provides as follows:
"8825.5 Notice of appeal.
(a) A party may appeal formthe Commandant's deci sion sustaining
an order of revocation, suspension, or denial of a license,
certificate, docunment, or register in proceedings described in
8825.1, by filling a notice of appeal with the Board within 10
days after service of the Commandant's deci sion upon the party or
hi s designated attorney. Upon good cause shown, the tine for
filling my be extended."

2In his answer appellant suggests that service of the Vice
Commandant ' s deci si on was deficient because it was sent to him
not by the Commandant's office, which m stakenly had served an
attorney no | onger retained by appellant, but by the
Adm ni strative Law Judge who had presided at his evidentiary
hearing. W think the receipt of the decision by appellant's



of time for filing on the ground that appellant was then, and since
June 5 had been, serving as a radio officer on a internationa
voyage, and was not scheduled to return to a U.S. port until July
15, and asserted that the filing of the notice by counsel was
authorized followwng a "High Seas radio consultation®™ wth
appel lant on July 10. The notice did not indicate whether counsel
for appellant had nmade any effort before July 10 to contact
appel | ant concerning the Vice Comandant's deci sion or whether such
contact woul d have been possible. In any event, the Coast Guard's
nmotion is based on appellant's failure to file his notice of appeal
within 10 days after June 24.°3

The Board rule that sets forth the filing deadline for a
notice of appeal states that "[U pon good cause shown, the tinme for
filing may be extended."* I|nasmuch as appellant has not shown good
cause for his failure to file either a tinely notice of appeal or
a tinely request for an extension of tinme to do so, his notice
appeal will be dism ssed on the Coast Guard's notion.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Coast CGuard's notion to dismss is granted, and
2. The notice of appeal in Docket Me-116 is di sm ssed.

BURNETT, Chairman, GOLDMAN, Vice Chairnman and BURSLEY, Menber
of the Board, concurred in the above order.

current counsel constituted adequate "service...upon the party or
hi s designated attorney" under our Rule 5(a), which does not
purport to prescribe how service of the decisions of the Vice
Commandant is to be effected.

3See "Answer to Appellant's Response to Commandant's Mbtion
to Dism ss" at p.2. The Vice Conmandant's deci sion was on June
13, 1985.

‘'t is the seaman's obligation to tale such steps as may be
necessary to preserve his appeal rights during a prol onged
absence.
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